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Disclaimer: I’m not a lawyer!
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England, 1566



Today: USA

https://www.popularmechanics.com/technology/design/g20051677/patents-changed-the-world

https://www.popularmechanics.com/technology/design/g20051677/patents-changed-the-world


What is a patent? New. Useful. Non-obvious.

“A patent is an exclusive right granted for an invention, which is a product or a 
process that provides, in general, a new way of doing something, or offers a 
new technical solution to a problem. To get a patent, technical information 
about the invention must be disclosed to the public in a patent application.”

https://www.wipo.int/patents/en



What rights do patents grant?

● Patents don’t give you the right to make, use, or sell an invention.

● Patents do give you the right to exclude others from making, using, and 

selling an invention for the term of a patent (20 years)

● stop or sue others

● licensing and royalties



What’s the difference? Patents vs. Copyright

● Copyrights cover the details of expression of a work.

● Copyrights don't cover any ideas. 

Patents only cover ideas and the use of ideas.

● Copyrights happen automatically. 

Patents are issued by a patent office in response to an application.



Why do patents exist?

● Encourage disclosure of inventions

● Reward invention and creativity

● Protect investment of capital into R&D

● Encourage the market to “design around”

● Protect small companies from large ones



Software Patents



Patent or not?



Patent or not?

1. Running bingo on a computer

2. Using a computer to help users plan meals while achieving diet goals

3. Using a computer to order a pizza with customized toppings

4. Prompting a user before establishing a new network connection

5. Automatically notifying users when an item is picked up or delivered

6. Using a computer network to ask people to complete tasks and then wait 

for them to do them

7. Using SMS to perform tasks (e.g., checking bank balance) 

8. Selecting ALL images in a CAPTCHA that match a given text 



The software patent system is broken!



Alice vs. CLS Bank (2014)

https://www.orrick.com/Articles/The-Effect-of-the-Alice-Decision-on-Software-and-3D-Printing-Patents

https://arstechnica.com/tech-policy/2014/06/supreme-court-smashes-do-it-on-a-computer-patents-in-9-0-opinion


Problem: Inventive step and non-obviousness

US5960411A

US5301348A

https://www.statista.com/statistics/256554/number-of-patent-application-filings-in-the-us

https://patents.google.com/patent/US5960411A/en
https://worldwide.espacenet.com/patent/search/family/023268567/publication/US5301348A?q=pn=US5301348
https://patents.google.com/patent/US5960411A/en
https://www.statista.com/statistics/256554/number-of-patent-application-filings-in-the-us


Problem: Long patent pendencies and terms

https://www.uspto.gov/sites/default/files/documents/USPTOFY21PAR.pdf

https://www.uspto.gov/sites/default/files/documents/USPTOFY21PAR.pdf


Problem: Incompatibility

● PNG was invented to avoid GIF patent issues

● Opus is a patent-free MP3 alternative

● AV1 vs H265



Problem: Independent discovery doesn’t matter!

“The idea that I can be presented with a problem, set 
out to logically solve it with the tools at hand, and 
wind up with a program that could not be legally used 
because someone else followed the same logical 
steps some years ago and filed for a patent on it is 
horrifying.” 
 
John Carmack



Problem: Only large organizations benefit

● The patent system relies on people to challenge bad patents

● requires considerable time, money, and legal expertise

● the US legal system requires both parties to pay legal fees (c.f., losers 

pay costs in Europe) *

● US software patents cost between $15,000 to $45,000!


● that’s before you even apply for international patents!

https://www.patenttrademarkblog.com/how-much-patent-costs
https://www.eff.org/issues/patent-busting-project

https://www.patenttrademarkblog.com/how-much-patent-costs


Problem: Non-Practicing Entities (Patent Trolls)



Problem: Innovation is Stifled

“As a developer for a small startup, absurd software 
patents are a constant worry. Stories abound of people 
like us getting pressured out of existence over the use of 
incredibly vague, basic interface elements and system 
components.”

“Software patents are generally written in vague and 
nontechnical legal language, which obfuscates the patent 
in question . . . and also makes it easy to dramatically 
extend the patent to elements not considered at all when 
the patent was originally filed.”

https://www.eff.org/document/defend-innovation-how-fix-our-broken-patent-system


This American Life: When Patents Attack!

● Innovatio sued libraries and coffee shops for 
providing WiFi in a public space


● Boadin has sued various media outlets, claiming 
that its patents are infringed whenever a word 
or phrase on your computer autocompletes


● NPHJ claims they hold a patent on “scanning 
and emailing documents”. They tried to sued 
non-profits for $1000 per employee in damages.

https://www.thisamericanlife.org/496/when-patents-attack-part-two

https://www.thisamericanlife.org/496/when-patents-attack-part-two
https://www.thisamericanlife.org/496/when-patents-attack-part-two


https://www.eff.org/deeplinks/2022/05/patent-troll-uses-ridiculous-people-finder-patent-sue-small-dating-companies

• Zoosk has a website that mobile devices can connect to

• Zoosk’s server collects information from the mobile devices, including location and unique device identifiers

• Zoosk users can send and accept invitations to connect with and send messages to each other.

• Zoosk shares profile information of connected users, who are “members of a same social network” (i.e., they’re on Zoosk)

• Zoosk can connect users who are in the immediate vicinity of each other, or a particular distance away
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Problem: Open Source is under attack, too!

https://www.zdnet.com/article/patent-troll-attacks-against-open-source-projects-are-up-100-since-last-year-heres-why/
https://www.linuxfoundation.org/blog/blog/ensuring-patents-foster-innovation-in-open-source


What next?

● Alternative licensing models

● The Defensive Patent License (DPL)

● The Open Invention Network (OIN) 

● License on Transfer (LOT)


● Bogus patent bounties

● Unified Patents

● Commonsense reform

● Abolish software patents?

https://www.unifiedpatents.com/
https://blog.cloudflare.com/project-jengo-redux-cloudflares-prior-art-search-bounty-returns

